RADE-MARKS | 


TRADE-MARK 
REPORTER © 


em 
pmN 


bil llpoeg 


HT | 


I" 


noma | 


¢, 
4 és 
ifm 
} ~ 
eg. 
‘ 





The Trade-Mark Reporter 


The Current Law of Trade-Marks and Unfair 
Competition in the United States 


This publication, issued monthly, contains all current decisions 
of the law of trade-marks, trade-names and unfair competition in 
the courts of the United States, and of the several States and in 
the United States Patent Office. The text of opinions, other than 
Patent Office decisions, is given in full so far as they relate to 
trade-marks, or allied subjects, with references to the official or 
other reports, if any, in which the cases are to be found, and with 
annotations and cross references, designed to illustrate the develop- 
ment and assist in the study of this branch of the law. 

It likewise contains the text of all legislative enactments of the 
several state legislatures, and of the federal congress, relating to 
the subject. 

Thus the publication embraces the entire body of current law 
in this important field within the United States, as announced by 
courts and legislative bodies from year to year. It includes also 
all treaties and conventions relating to trade-marks to which the 
United States is a party. Each annual volume is completed with 
an index, digest and table of cases, that makes its contents readily 
accessible for reference. To these has been added a cumulative 
table of citations covering all the cases reported in the publication 
from the beginning. This feature adds immeasurably to the useful- 
ness of the publication and to the availability of the material con- 
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+ MIDDLEBY-MARSHALL OVEN CO. V. WILLIAMS OVEN MFG. CO. 419 


Mupp.esy-MarsHALt Oven Co. v. WittiAmMs Oven Mra. Co. 
(12 F. [2d] 919) 


Circuit Court of Appeals, Second Circuit 
May 17, 1926 


TrapE-Marks—Uwnrair Competition—“Mippitesy Oven Company” For In- 
sipe Furnace Ovens—Derrenpant’s Ust on Continuous Ovens 
ENJOINED. 

Where defendant had exclusive contract right to manufacture and 
sell ovens under complainant’s name, “Middleby Oven Company,” 
in certain territory, right being limited to inside furnace ovens and 
excluding continuous ovens, held that complainant, having subsequently 
used name “Middleby” in connection with continuous ovens, and hav- 
ing sold such ovens in defendant’s territory before defendant began 
manufacture of such ovens, was entitled to exclusive use of such name 
in connection therewith, and defendant’s advertisement and sale of 
continuous ovens as being made and guaranteed by “Middleby Oven 
Company” will be enjoined, notwithstanding it gave name “Universal” 
to such ovens. 

Same—SaME—LACHEs. 

Where complainant did not commence suit to restrain defendant, 
which had contract right to use complainant’s trade-name in connec- 
tion with certain kind of ovens, from using complainant’s name in 
connection with other ovens until eight years after complaining to 
defendant of such use, and defendant’s belief that it had right to use 
name in that connection was not unreasonable, held that plaintiff's 
laches barred decree for accounting. 


In equity. On appeal from the District Court of the United 


States for the Southern District of New York in an unfair com- 


petition suit. Decree for complainant, and defendant appeals. 
Affirmed. 


Nims & Verdi, of New York City (Harry D. Nims, Minturn 
de S. Verdi, and Frederick C. Hunter, all of New York 
City, of counsel), for appellant. 

Theodore S. Kenyon and Merrill M. Manning, both of New 
York City, for appellee. 


Before Hovcu, Manton and Mack, Circuit Judges. 

The following opinion of Aveustus N. Hanp, District Judge, 
was filed in the court below: 

“This is a suit for infringement of the trade-name ‘Middleby.’ 
On September 28, 1910, the parties hereto entered into a contract 
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that the defendant might have the exclusive right to manufacture 
and sell a baking oven known as the ‘Middleby oven’ in New York, 
New Jersey, Pennsylvania, Maryland, Delaware, the District of 
Columbia, Virginia, North Carolina, South Carolina, Georgia and 
Florida. The contract also provided that the complainant should 
have the exclusive right to manufacture and sell Williams ovens in 
all the states of the United States except those above mentioned. 
It was further agreed that the defendant should have the right to 
do business in the territory allotted to it under the trade-name of 
the Middleby Oven Company, and that the complainant should 
have the right to do business in the territory transferred to it in 
the name of the Williams Oven Company. The contract, however, 
provided that the agreement was ‘limited in all cases to what is 
known as the inside furnace style, that is, an oven in which the 
fire which is used to heat it is placed in the baking chamber proper,’ 
and that it should ‘not exclude either of the parties * * * from 
manufacturing or selling what is known as the continuous baking 
oven, that is, an oven where the fuel used for heating is not within 
the baking chamber.’ 

“At the time the contract was executed the complainant bore 
the corporate name of Middleby Oven Manufacturing Company, 
which was changed in 1911 to Middleby-Marshall Oven Company. 
The inside baking furnace was invented by one Joseph Middleby 
in 1888, and in 1891 he assigned the business, including good-will 
and trade-marks, to Middleby Oven Company, a Massachusetts 
corporation. In 1894 the complainant was organized in Illinois, 
and received from the Massachusetts corporation assignments of 
its business in all states and territories west of Pennsylvania and 
south of Delaware. Prior to 1904, one Kennard acquired from the 
Massachusetts corporation all of its business in the states of New 
York, New Jersey, Delaware and Pennsylvania, including the ex- 
clusive right to do business under the name of the ‘Middleby Oven 
Company’ and the right to use the name ‘Middleby’ in connection 
with inside baking ovens, and between 1894 and 1904 the same 
rights in Maryland, Virginia, District of Columbia, North Caro- 
lina, South Carolina, Georgia and Florida. In 1905 he assigned 
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this business and these rights to John I. Marshall and J. S. Holden, 
stockholders of the complainant corporation. Defendant’s answer 
alleges that the business and rights of Kennard were purchased 
about 1906 ‘by representatives and officers of the plaintiff company.’ 

“Between 1899 and 1910, J. Faulds and J. I. Marshall, both of 
whom were associated with the complainant, devised and patented 
certain improvements in a continuous oven, and the complainant 
sold 7 of these ovens inside the territory and 45 outside the terri- 
tory assigned by the contract of 1910 to the defendant, between 
the years 1899 and 1910. Most of them were sold after 1906, 
and were advertised as Marshall ovens, to distinguish them from 
the Middleby inside oven. Now the devolution of the business 
and rights from Kennard to the complainant is not most precisely 
set forth, but in view of the close relationship of his assignees to 
the complainant, shown in the stipulated facts and the allegation 
of the answer that the transfer was by a purchase of ‘representa- 
tives and officers’ of the complainant, it is fair to assume that the 
complainant became the owner of the business, good-will, and trade- 
name of the Massachusetts company, except for the New England 
business. Out of these rights was carved a license to the defendant 
to use the trade-name ‘Middleby Oven Company’ within the 11 
localities specified in the contract of 1910, in respect, however, to 
inside furnaces only. 

“Now the complainant sold in the years 1910 to 1913, inclu- 
sive, 29 continuous ovens within the contract territory and 268 
outside that territory. While they were called Marshall ovens, 
most, if not all, of them bore name plates indicating that they were 
made by the complainant; that is, Middleby Oven Manufacturing 
Company or Middleby-Marshall Company, according as the name 
of the company at the time was. 












Moreover, the complainant ap- 
pears to have been called in the trade ‘Middleby Oven Company.’ 
The term ‘Marshall Oven Company’ was used but for a year or 
| two in the beginning, in connection with the Marshall ovens. More- 
over, as I have said, the word ‘Middleby’ in some respects prac- 


| tically always appeared in connection with advertising and name 
plates. 
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“In 1913 the defendant began to make continuous ovens, and, 
while they were called Universal ovens, they were advertised and 
sold in the contract territory as ‘made, installed, and guaranteed 
by Middleby Oven Company.’ In other words, the defendant used, 
not its own corporate name, but the name which the contract with 
the complainant allowed it to use only as a trade-name in connec- 
tion with inside ovens in that territory. I think the proof shows 
that the complainant had established a business in continuous 
ovens in this territory, and had sold them under its name, though 
with the subordinate description of ‘Marshall,’ before the defendant 
began to put out continuous ovens. As soon as the defendant began 
to refer to these continuous ovens as guaranteed by Middleby Oven 
Company, there was a protest from the complainant, and later came 
a protest against the use of the words ‘Middleby Oven Company’ 
except as to inside furnace ovens. Nothing further was done by 
complainant for eight years, when it brought this suit. In my 
opinion, the complainant first used the name ‘Middleby’ in connec- 
tion with continuous ovens, and marked such ovens with the name 
‘Middleby.’ It was therefore entitled to the use of that name for 
this reason, even if it had not a right to extend its trade-name to 
continuous ovens as part of the general class to which inside ovens 
belonged. American Tobacco Co. v. Polacsek (C. C.) 170 F. 117. 
Defendant, because of its contract allowing it to use ‘Middleby’ in 
connection with inside ovens, was not entitled to use ‘Middleby’ 
except as to those ovens. 

“But the rights of the parties were not simple. The defendant, 
having the privilege of using the name ‘Middleby Oven Company’ 
within the contract territory, might not unreasonably believe that 
the good-will in that old name, to which it was adding value 
by its business in the inside ovens, could rightly be made available 
for continuous ovens, if they were distinguished from the Marshall 
ovens by the name ‘Universal.’ I think it was wrong, but the con- 
troversy, by reason of its difficulty and doubtfulness, should have 
been promptly taken to court by the complainant, instead of being 
postponed for years. Such laches is a bar to a decree for an ac- 
counting (McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828), but 
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an injunction is granted against the use of the word ‘Middleby’ 
by the defendant in connection with continuous ovens. 
“The decree shall be without costs.” 


Per Curiam. Decree affirmed, with costs, upon the opinion 
of Aveustus N. Hanp, District Judge. 


Tue B.V.D. Company, Inc. v. Montcomery Warp & Company 
United States District Court for the Northern District of Illinois 
August 2, 1926 


Trape-Marks—Unrair Competition—‘Passtnc Orr’—‘B.V.D.” Unoper- 


WEAR—OPINION OF Pustiic as TO MEANING IRRELEVANT—INJUNC- 
TION. 


The sale by defendant of underwear garments not made by plain- 
tiff calling for “B.V.D.” goods held sufficient to warrant an injunction, 
it being of no importance that many consider the said trade-mark as 
a type name for all goods of this kind. 

Edward S. Rogers, Allen M. Reed, and Walker T. Woodson, 
all of Chicago, Ill., and Frank I. Schechter, of New York 
City, for plaintiff. 

Cromwell, Greist & Warden, of Chicago, Ill., for defendant. 


In equity. Motion for preliminary injunction in alleged un- 
fair competition. Granted. 


To the Honorable, the Judges of This Court: 

The undersigned, C. B. Morrison, Master in Chancery of 
this court, respectfully represents unto your Honors that the mo- 
tion of the plaintiff for a preliminary injunction was heretofore 
referred to him to hear and determine the same and report his 
conclusions of fact and law to the court. Pursuant to the reference, 
the parties by their respective attorneys appeared before the under- 
signed on the 30th day of July, 1926, and supporting and opposing 
affidavits were presented, oral arguments were made, briefs and 
lists of authorities submitted, and the motion taken under con- 
sideration by the master. 





424 SIXTEEN TRADE-MARK REPORTER 


Later along on the same day the master reached conclusions 
as follows: Plaintiff, The B.V.D. Company, Inc., is a Delaware 
corporation and for many years has been engaged in the manu- 
facture and sale of underwear throughout the United States and 
is the proprietor of the trade-mark “B.V.D.” which it uses on its 
underwear to designate its goods. The defendant, Montgomery 
Ward & Company, is an Illinois corporation engaged in the retail 
department store business with stores located in Chicago and other 
large cities in different states throughout the country. 

It was conceded for the purposes of this motion that the court 
has jurisdiction of the subject matter and the parties and that 
plaintiff is the owner of the trade-mark “B.V.D.” and entitled to 
such protection as the law affords owners of valid trade-marks. 
Plaintiff has through its long career and business methods built 
up a large business in manufacturing and selling underwear under 
the trade-mark and brand “B.V.D.” and its “B.V.D.” underwear 
has become so well known and the letters “B.V.D.” so familiar 
that many assume that B.V.D. represents a type of underwear with- 
out sleeves and with short legs. Montgomery Ward & Company 
was never in any way authorized to make use of plaintiff's trade- 
mark or name “B.V.D.” on its goods. 

On the 5th day of March, 1925, Montgomery Ward & Com- 
pany advertised a sale in the Oakland Tribune, of Oakland, Calif., 
and that advertisement included “Men’s B.V.D.’s.” A copy of 
this advertisement is attached to the bill of complaint. Plaintiff’s 
attention was called to the advertisement and it caused an investi- 
gation to be made and learned that Montgomery Ward & Com- 
pany’s salesmen in responses to requests for B.V.D. underwear 
supplied and substituted other garments of the same type as plain- 
tiff’s B.V.D.’s. 

On April 29, 1925, plaintiff wrote to defendant, protesting 
against this practice and requesting defendant to desist. A copy 
of said letter is attached to the bill. To this letter defendant re- 
plied that if substitutions had been made they were without its 
knowledge and that every salesman at all its branches had been 
instructed that the registered trade-mark “B.V.D.” was the exclu- 
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sive property of plaintiff and under no circumstances should de- 
fendant’s employees substitute any brand of athletic union suits 
when B.V.D. union suits were called for. A copy of this letter is 
attached to the bill. This was followed later by two additional 
written assurances that there would be no further substitutions, 
but defendant’s salesmen continued the practice of substituting 
garments of other manufacture than plaintiff's when B.V.D.’s were 
asked for. 


Findings of Law 


The master is of the opinion that plaintiff is entitled to a 
preliminary injunction as prayed for in the bill, restraining the 
defendant pending this litigation from offering for sale, selling 
or passing off as and for B.V.D. underwear garments not made 
by plaintiff. The fact that there are many who suppose that 
“B.V.D.” is the name of a type of underwear is of no importance 
except to show the great value of plaintiff's trade-mark, and it 
does not authorize another dealer or manufacturer to benefit there- 
from. This does not mean that defendant may not sell underwear 
without sleeves and with short legs during the pendency of the 
suit, but that it shall not supply customers who call for B.V.D. 
underwear with underwear of other manufacture without inform- 
ing the customers as to the facts. 

Whether a preliminary injunction shall or shall not be granted 
depends upon the facts of the particular case and in determining 
the question courts take into account the effect that the granting 
of such an injunction may have on either or both parties to the 
suit. In this case the granting of a preliminary injunction will 
not stop defendant's business or tie up its investments or subject 
it to loss or undue interference. It requires that company to see 
to it that those handling this particular line of merchandise shall 
not, without the full knowledge of the purchaser, substitute gar- 
ments of other manufacture for those of plaintiff, and this is no 
more than defendant agreed to do when its attention was called 
to the matter by plaintiff. 
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Order 
(Effective August 12, 1926) 

Cure, J.: Complainant’s motion for a preliminary injunc- 
tion coming on to be heard on the verified bill of complaint, the 
affidavits filed in support thereof and the exhibits referred to in 
said bill and affidavits; and the affidavits filed by the defendant 
in response to rule to show cause heretofore entered herein, and 


the exhibits referred to in said affidavits; and the said motion upon 


the aforesaid papers having been referred by this court to C. B. 
Morrison, Esq., Standing Master in Chancery, to report his con- 
clusions of law and fact and to make his recommendations as to 
the issuing of said injunction, and the master’s report having been 
filed on July 31, 1926, wherein the master concludes that plaintiff 
is entitled to the preliminary injunction as prayed for in the bill. 

It is thereupon ordered, that the report of the master be and 
the same hereby is approved and confirmed and that said pre- 
liminary injunction forthwith issue, and that the defendant, Mont- 
gomery Ward & Co., its agents, salesmen, servants, employees, 
attorneys and workmen be, during the pendency of this suit and 
until the further order of the court, enjoined and restrained from 
offering for sale, selling or passing off, upon requests for B.V.D.’s, 
or B.V.D. union suits, or B.V.D. underwear, garments not made 
by the complainant. 


New ENGLAND CoNnFECTIONERY Co. v. C. A. Briaes Co. 
(152 N. E. Rep. 712) 


Supreme Judicial Court of Massachusetts 
June 28, 1926 


Trape-Marks—Unrarr CompetitioN—Master’s Report. 

Where master found that ordinarily prudent man of normal vision 
would not be deceived by alleged infringing labels, refusal to find 
what kind of care and observation the public use in purchase of candy 
wafers was not error. 

Same—SamE—SamME—DECcEPTION OF OrpINARY PURCHASER. 
To enjoin use of label in imitation of label, registered under 
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G. L. c. 110, § 8, similarity must be such as to mislead ordinary 
purchaser, and whether defendant’s label so imitates registered label 
as to warrant injunction is to be tested by its effect on normal average 
persons, disregarding possible effect on children, foreigners, and illit- 
erates. 


In equity. Action to enjoin defendant from using a label 
in imitation of plaintiff's registered label. From an interlocutory 
decree overruling exceptions and confirming the master’s report, 
and from a denial of a motion to recommit, and from a final decree 
dismissing its bill, plaintiff appeals. Interlocutory and final de- 
crees affirmed. 


A. J. Santry, of Boston, Mass., for appellant. 
J. H. Powers (R. Donovan, on the brief), both of Boston, 
Mass., for appellee. 


Pierce, J.: The case comes before this court on appeals of 
the plaintiff from the interlocutory decree overruling its exceptions 
to and confirming the report of the master, to a denial of its mo- 
tion to recommit the report, and to the final decree dismissing the 
bill of complaint with costs. 

The material facts found by the master briefly stated are as 
follows: 

Both the plaintiff and defendant were incorporated in 1901 
and since that time have been engaged in the manufacture of candy, 
the business of the plaintiff being in Boston and that of the de- 
fendant in Cambridge. The bill charged that the defendant was 
engaged in unfair competition, in that it had copied for a wrapper 
of a candy wafer, manufactured and sold by it, a label used by the 
plaintiff on its own candy wafer wrapper; that the defendant’s 
label was an imitation of the plaintiff's, which the latter had re- 
corded as a label for candy with the secretary of the commonwealth 
on December 4, 1922, No. 9742. The wafers of the plaintiff are 
sold throughout the United States, have a large sale in New Eng- 
land and Massachusetts, and are well known to the public; the 
wafers sold by the defendant are sold throughout the United States, 
but there is no evidence as to the amount of sales. For many years 
wafers in plain and in assorted flavors have been sold in rolls, 
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varying in weight from two and one-half ounces to three ounces. 
Formerly, wafer rolls were wrapped in opaque glazed paper, but in 
1910 the plaintiff and defendant both used transparent paper, the 
plaintiff a little earlier than the defendant. The plaintiff and 
defendant are competitors in business. The wafer rolls of each 
retail for five cents per roll. 

“The plaintiff's wafer rolls are a simple form of candy and are retailed 
at such low figures that they especially appeal to and find a large market 
among children, foreigners and illiterates. They are sold in large quan- 
tities to the traveling and amusement-seeking public, on trains, excursion 
boats and other conveyances, in railway stations waiting rooms, and in 
recreation parks, and other places of amusement. They are offered for 
sale in the baskets or trays of train boys, or on the counters of news or 
candy stands located in subway or railroad stations or on boats or in 
amusement resorts, as well as by other small shopkeepers and petty re- 
tailers; ordinarily a considerable number of said packages or rolls being 
arranged side by side in a box or tray carried about by the vendor, or 
lying upon the counter or in the shop window, and so displayed as to 
catch the eye of the chance passerby.” 

In May, 1906, the plaintiff adopted a label which had a seal 
in the center with the word “Necco” on the left and the word 
“Wafers” on the right. This label had solid black lettering on 
yellow glazed paper. Since that time “Necco Wafers’ have been 
sold by the plaintiff always in a roll and since 1914, in transparent 
paper. The label used has always borne a seal which is the trade- 
mark of the plaintiff and is registered in the United States Patent 
Office and has the word “‘Necco” on the left of the seal and the 
word “Wafers” on the right, the words always having been of 
substantially the same size as the plaintiff's present label. In 1910 
the plaintiff put wafers called the “Peerless Wafers” and “Hub 
Wafers” in transparent paper, the words “Hub” and “Wafers” 
being in blue letters and the Necco seal in red, the blue and red 
being the same or nearly the same shade as those used in the present 
roll. In 1914 the plaintiff put out ‘““Necco Wafers” in transparent 
paper with the words “Necco” and “Wafers” in blue and the seal 
between in red. The label was printed once on the roll until 1921. 
This is known as single printing. Double printing, that is, printing 
the label twice on the roll, was first used by the plaintiff in July, 
1921. Double printing was not used on wafer rolls prior to 1921 
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and has not since been used except by the plaintiff and the defend- 
ant. Having the double form of label the roll of the plaintiff has 
become widely and popularly known. 

The defendant has manufactured and sold Boston Wafers 
since 1906, but the record does not disclose the extent of the sales 
or whether they were equal to the sales of the plaintiff. Before 
1910, the defendant used a wrapper for the rolls of opaque yellow 
paper, on which was printed a scroll with the word “Boston” on 
the left and the word “Wafers” on the right, the lettering being in 
black. In 1910 the defendant adopted a transparent paper with 
a scroll in the center, the word “Boston” on the left and the word 
“Wafers” on the right, the lettering and the scroll being in blue. 
In 1917 the defendant adopted a label with the word “Briggs” in 
the center, the word “Boston” on the left and the word “Wafers” 
on the right, the word “Briggs’’ being in red and “Boston” and 
“Wafers” in blue. The defendant did not use the scroll on its 
label from 1917 to 1922. 

In June, 1922, the defendant adopted its present label, which 
has in a scroll lined in red on a white background the words “C. A. 
Briggs’s Co.” in red, and on the left of the scroll, the word “Bos- 
ton,” and on the right the word “Wafers,” both in blue. The blue 
color in the label of 1922 was darker than that previously used by 
the defendant, and the words were larger, the area of blue and red 
colors being about three times the color area in the defendant’s 
prior label. On this label the defendant first used double printing, 
and the report states that it did not appear that prior to this time 
double printing had been used by anyone other than the plaintiff, 
who used it for the first time in July, 1921. 


“Prior to the adoption of the label complained of in 1922 an employee 
of the defendant suggested that a new label be adopted by the defendant. 
At this time the defendant thought that the plaintiff's wafer roll was 
the largest selling roll on the market. A designer was consulted, shown 
the label of the plaintiff and asked to design something better. Various 
designs were offered by the designer and discussed by the defendant’s 
president, two employees and the designer. Finally the label complained 
of was adopted.” 


The master finds that the label of the defendant adopted in 
1922 resembles that of the plaintiff in the following particulars: 
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(A) “The words ‘Necco Wafers’ and ‘Boston Wafers’ are blue and 
of the same shade or nearly so”; (B) “the scroll used by the defendant 
is of the same shade of red as the seal used by the plaintiff’; (C) “the 
area of the letters forming the words ‘Boston Wafers’ is nearly the same 
as the area of the letters forming the words ‘Necco Wafers, the area 
of the letters forming the words on the defendant’s label being about 
9 per cent. less than the area of the letters forming the words on the 
plaintiff's label”; (D) “the area of the scroll on the defendant’s label is 
nearly the same as the area of the seal on the plaintiffs label”; (E) “the 
height of the letters forming the words ‘Boston Wafers’ is nearly the 
same as the height of the letters forming the words ‘Necco Wafers’”; 
(F) “the label of the defendant like that of the plaintiff has double print- 
ing”; (G) “the label of the defendant has a general resemblance to that 
of the plaintiff, there being two words of blue in each label with a red 
symbol between the words”; 


—and differs from that of the plaintiff in the following particulars: 


(A) “The word on the left in the defendant’s label is ‘Boston, while 
on the plaintiff’s label it is ‘Necco’”; (B) “the shape of the letters form- 
ing the words ‘Boston Wafers’ is not the same as the shape of the letters 
forming the words ‘Necco Wafers’”; (C) “the shape of the scroll on the 
label of the defendant is not the same as the shape of the seal on the 
label of the plaintiff’; (D) “the letters of the scroll on the label of the 
defendant are red and the background white; while the letters of the 
words ‘Necco Sweets’ on the seal of the plaintiff are white and the back- 
ground is red”; (E) “on the scroll of the label of the defendant the 
prominent words are ‘C. A. Briggs Company,’ while the prominent words 
on the seal of the plaintiff are ‘Necco Sweets, in both cases the words 
being in fine print.” 


The evidence not being reported, the master makes the follow- 
ing findings, which the judge of the superior court, “after careful 
inspection of the labels and in consideration of all the facts found 


by the master,’ adopted and found warranted, namely: 


“(14) I find no evidence of intent on the part of the defendant to 
use a label that would be mistaken for that of the plaintiff unless the 
adoption and use of the label complained of be regarded as such evidence. 

“(15) I find that the sales of the ‘Boston Wafers’ increased after the 
adoption of the new label in 1922, but there was no evidence that the in- 
crease of sales of wafers of the defendant was in a greater proportion 
than the increase of the sales of other goods manufactured by the de- 
fendant. There was no evidence of the amount of the defendant’s sales. 

“(16) There was no evidence presented showing that the defendant 
had passed off its wafers as and for the wafers of the plaintiff unless 
certain testimony regarding the price at which Boston Wafers were sold, 
and which was excluded, would have constituted such evidence; nor was 
there any evidence that anyone desiring to buy the wafers of the plaintiff 
as distinguished from any other wafers had been deceived into accepting 
the wafers of the defendant as and for the wafers of the plaintiff. I find 
that the sales of the wafers of the plaintiff have increased since 1922 
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when the label complained of was adopted by the defendant. 

“(17) I find that the defendant after complaint was made by the 
plaintiff continued to use the label complained of claiming that it was 
within its rights in so doing. 

“(18) I find that the label of the plaintiff was registered under the 
provisions of Massachusetts General Laws, c. 110, § 8, in December, 1922. 
I also find, if it be material, that the defendant had no notice of such 
registration. 

“(19) I find that the colors red and blue for letters on the wafer 
rolls, the transparent paper for wrapping such rolls, and the words ‘Wafers’ 
have been used for many years by manufacturers of candy other than the 
plaintiff and defendant. There was no evidence showing definitely just 
how long or to what extent any other manufacturer had used these fea- 
tures. I find that in at least three cases, namely, Nawaco Wafers (Ex- 
hibit 11), Skylark Wafers (Exhibit 16), and Rex Wafers (Exhibit 13), 
the wrappers had words with blue letters with words or symbols in red 
between the words in blue, thus giving a general appearance similar to 
the label of the plaintiff, although not so closely similar as is the label 
of the defendant. There was no evidence showing large sales of wafers 
by the manufacturers other than plaintiff and defendant. 

“(20) I find that neither plaintiff nor defendant has exclusive right 
to the use of blue or red letters or symbols upon a white background 
on a wrapper for wafer rolls or to the use of the word ‘Wafers’ on such 
rolls. 

“(21) I find that when the labels are placed unrolled flat against a 
buff wall a person of normal vision can distinguish the words ‘Boston 
Wafers’ on the label of the defendant from the wods ‘Necco Wafers’ on 
the label of the plaintiff at a distance of ninety-eight (98) feet and can 
distinguish the smallest detail of the letters in the words ‘Boston Wafers’ 
and ‘Necco Wafers’ at a distance of thirty-seven (37) feet. 

“(22) I find that persons of normal vision using such care and observa- 
tion as the public generally are expected to use in such matters would not 
be likely to mistake the label of the defendant for that of the plaintiff. 

“(23) I find, however, that the general appearance of the roll of the 
defendant is so similar to the general appearance of the roll of the plain- 
tiff that a careless person or a young child might mistake the label of 
the defendant for that of the plaintiff.” 


The plaintiff waives in its brief all exceptions except those 
numbered 8, 12, 13 and 15, and its appeal from the denial of the 
court to recommit the report, except so far as concerns the afore- 
said exceptions. We consider the exceptions 8, 12, 13 and 15 in 
the order they are argued by the plaintiff. 

Exception 15 is based on the plaintiff's request that the master 
should find: 

“The defendant intended that its label should resemble tlie label of 


the plaintiff to a degree that it should be taken by the purchasing public, 
or some part thereof, as the product of the plaintiff.” 
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The plaintiff's request for the finding of fact above quoted, 
which was refused by the master, was sought by it as a necessary 
conclusion of fact from the master’s findings that “at this time 
[1922] the defendant thought that the plaintiff’s wafer roll was 
the largest selling roll on the market,” and as a consequence “a 
designer was consulted, shown the label of the plaintiff and asked 
to design something better,” that “various designs were offered by 
the designer and discussed by the defendant’s president, two em- 
ployees and the designer,” and that “finally the label complained 
of was adopted.” ‘The answer to this contention is that the master 
found on consideration of all the facts reported and of the unre- 
ported evidence of witnesses that: 

“There was no evidence presented showing that the defendant had 
passed off its wafers as and for the wafers of the plaintiff [outside of 
certain testimony which was excluded and which by reason of the waiver 
of the plaintiff is not before this court] * * * nor was there any evidence 
that anyone desiring to buy the wafers of the plaintiff as distinguished 
from any other wafers had been deceived into accepting the wafers of 
the defendant as and for the wafers of the plaintiff * * * the sales of the 
wafers of the plaintiff have increased since 1922 when the label com- 
plained of was adopted by the defendant.” 

This finding, in connection with all the other facts of the 
report, warranted the refusal of the master to find the defendant 
intended the label “‘should resemble the label of the plaintiff to a 
degree that it should be taken by the purchasing public, or some 
part thereof, as the product of the plaintiff.” In any view, we 
cannot say the refusal was clearly wrong, involving as it does a 
finding of fact upon reported and unreported testimony. This ex- 
ception is overruled. 


The eighth exception is based upon objection to the report in 
that the master in paragraph “22” has employed the words, “using 
such care and observation as the public generally are expected to 
use in such matters,’ for the reason that the statement is one of 
law and not of fact, and for the further reason that the master 


“refused to find, though requested by the plaintiff to so find, what 
kind of care and observation the public use in the purchase of 
products such as the plaintiff's and defendant’s candy wafers.” 
It is evident that a mixed question of law and fact is presented by 
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the statement of the master above quoted when applied to the find- 
ings which preceded it. Viewed in the light of all the findings, 
we perceive no error in it. Gunnison v. Langley, 3 Allen, 337; 
Bradley v. Borden, 223 Mass. 575, 112 N. E. 416; Lindsay v. 
Swift, 230 Mass. 407, 412, 119 N. E. 787. The master found in 
effect that an ordinary, prudent man endowed with normal vision 
in the circumstances here presented would not be deceived. The 
finding was adequate. Wallingford v. International Mfg. Co., 


244 Mass. 477, 138 N. E. 832 [13 T. M. Rep. 285]. This excep- 


tion is overruled. An inspection of the labels does not-satisfy us 
that they are deceptively similar to the plaintiff's within the rule 
that to justify the interference of a court of equity the similarity 


in the labels must be such as to deceive or mislead the ordinary 
purchaser so that such purchaser would be unable at once to dis- 
criminate between the wafers sold by the plaintiff and those sold 
by the defendant. Hub Dress Mfg. Co. v. Rottenberg, 237 Mass. 
281, 129 N. E. 442 [11 T. M. Rep. 100]; Wallingford v. Inter- 
national Manuf. Co., supra. 

Exception 13, that the master refused to find that the “public 
would be confused into believing that the defendant’s product is 
the plaintiff’s if both are sold in the trade’ could not consistently 
stand with other findings of the master, and must be overruled. 
Fay v. Corbett, 233 Mass. 403, 407, 124 N. E. 73. The test is the 
effect on persons of average intelligence and on persons of ordinary 
prudence and caution, among those who purchase the class of goods 
in question, and the judge was right in disregarding the effect on 
such persons as “children, foreigners, and illiterates,’” who are 
not endowed with intelligence, vision, prudence and caution. Dun- 
lop Pneumatic Tyre Co. v. Dunlop Motor Co., [1907] A. C. 430; 
Motor Mfrs. & Traders, Ltd. v. Motor Mfrs.’ & Traders’ Mut. 
Ins. Co., Ltd. [1925] W. N. 69. 

A careful examination of all the contentions of the plaintiff 
discloses no reversible error. It results that in the opinion of a 
majority of the court the interlocutory and final decrees are af- 
firmed, with costs. 


Decree accordingly. 





434 SIXTEEN TRADE-MARK REPORTER 


Umpevua Broccoitt Excuance v. Um-Qvua Va.iey Brocco.i 


GROWERS 
(245 Pac. Rep. 324) 


Supreme Court of Oregon 


April 20, 1926 


Trape-Marks—Unrair Competition-—Corporate Name—Ricuts To. 

Corporate charter grants no immunity in use of a deceptive name, 
which rule applies to corporate names, as well as names of natural 
persons. The name may be used, but only if used honestly. 

Same—SamE—SaME—PROTECTION. 

Corporate names will be protected from imitation constituting 
unfair competition, but injunction will be refused, where no prob- 
ability of deception by reason of name is shown. Moreover, in cases 
of alleged conflict of corporate names, court of equity is guided by 
same principles as are applicable to protection of individuals in use 
of trade-marks and trade-names, question for consideration being 
whether public purchasing commodity or service will probably be 
deceived to injury of plaintiff. 

SamME—Same—Same—DeEception oF PurcHAsers NECESSARY. 

In cases of alleged conflict of corporate names, it is unnecessary 
to show by specific instances that purchasers have actually been de- 
ceived by defendant’s conduct and led to purchase his goods in belief 
that they are goods of plaintiff, or to deal with defendant thinking 
they were dealing with plaintiff, it being sufficient to show that such 
deception will be natural and probable results of defendant’s acts; 
mere possibility of deception is not enough. 

SamE—Same—SamME—GEoGRAPHICAL TERM—RiGuHT To Use. 

Unless words in similar trade-name adopted by defendant have ac- 
quired in mind of public a secondary meaning as denoting goods or 
business of a particular company, a corporation cannot acquire right 
to exclusive use of geographical words in its corporate name, or 
words merely generic or descriptive of a particular business, class of 
goods, etc., which anyone may lawfully use, so as to be entitled to 
enjoin their use by another corporation in its name, in absence of 
actual fraud or intent to deceive. 

Same—Same—SameE—SamE—“Um-Qua Vatiey Broccortr Growers” Hep 
not so Simitar To “Umpqua Broccotr ExcHance” as to ENTITLE 

PiaintiFF TO Restrarn Use THEREOF. 

Use by defendant corporation, engaged in marketing broccoli, as 
its corporate name, of the words “Um-Qua Valley Broccoli Growers,” 
held not so similar to “Umpqua Broccoli Exchange,” adopted by 
plaintiff corporation engaged in similar business, in absence of fraud 
or intent to deceive, as to entitle plaintiff to restrain use thereof, 
where there was no probability of anyone being deceived or misled 
thereby to injury of plaintiff, and plaintiff not acquiring exclusive 
right to use of word “Umpqua” or “Um-Qua,” which is geographical, 
or “Broccoli,” which is generic. 
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In equity. Suit to restrain alleged unfair competition. From 
a judgment of dismissal, plaintiff appeals. Affirmed. 


This is a suit brought by the plaintiff, Umpqua Broccoli Ex- 
change, to enjoin the defendant, Um-Qua Valley Broccoli Growers, 
from using as its corporate name, or transacting business under 
the name of “Um-Qua Valley Broccoli Growers,” or any name with 
the combination of the words “Umpqua” or “Um-Qua”’ and “Broc- 
coli” therein. 

The trial court found that it did not appear from the evidence 
that defendant’s name was adopted by those who organized defend- 
ant with the intent to defraud plaintiff by means of the similarity 
of the name of the two corporations; that, while there has been 
some confusion in the delivery of mail of defendant to plaintiff, yet 
such misdelivery was through failure to exercise ordinary care; 
that plaintiff had failed to show any injury or damage likely to 
accrue to them through the alleged similarity of names, and dis- 
missed plaintiff's complaint. Plaintiff appeals. 

The plaintiff corporation was organized and received its char- 
ter in September, 1921, and during the season of 1922 and 1923 
carried on an extensive business in the shipping and selling of 
broccoli, or winter cauliflower, during which time it expended con- 


siderable sums of money in advertising itself as a seller and shipper 


of broccoli, and by its manager making several trips throughout the 
middle West and South acquainting himself with dealers in broc- 
coli, and advertising his company and building up for itself a good 
name and trade. 

The defendant is an Oregon corporation organized in May, 
1923, formed by about 40 growers of broccoli, in the Umpqua 
Valley, Douglas County, Oregon, organized and carried on for the 
purpose of marketing the products of its stockholders. 

The defendant has expended considerable sums of money in 
the construction of a warehouse, where it carries on the shipping 
business of its stockholders. The plaintiff did not file its articles 
of incorporation in Douglas County until after defendant was 
incorporated. 

The principal business in which the plaintiff is engaged is 
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the buying and selling and shipping of broccoli, the principal mar- 
ket for which is in the East, middle West, and South; both the 
plaintiff and defendant shipping principally in carload lots and 
selling to jobbers and brokers, and practically all of the business 
being transacted by telegraph and mail orders. The sellers and 
shippers are known to the trade only by their respective corporate 
names and seldom come in direct contact personally with the buyers. 
The principal office and place of business of both plaintiff and 
defendant is in the city of Roseburg, Douglas County, Oregon. 

The evidence discloses that the directors and other stockholders 
of the defendant, Um-Qua Valley Broccoli Growers, had been for 
years engaged in the business of growing broccoli in Umpqua Val- 
ley and marketing the same prior to the incorporation of plaintiff, 
Umpqua Broccoli Exchange. 

Dr. C. H. Bailey and R. B. Cooley, two of defendant’s stock- 
holders, were the originators of the broccoli industry in the Ump- 
qua Valley about the year 1914, Mr. Cooley at the time of the 
trial being secretary of the defendant. These persons were for- 
merly stockholders and officers of the Umpqua Valley Fruit Union, 


which had been dissolved before the incorporation of either party 
to the suit. 

The Umpqua Valley Fruit Union was a shipper of broccoli 
which was marketed under the name of “Um-Qua Broccoli’; the 


peculiar spelling of the word “Um-Qua” having been adopted in 
order to register a United States trade-mark; the words as so 
spelled being inclosed within a double circle and followed by the 
word “Broccoli.” Several years prior to the incorporation of either 
party to this suit, those who later incorporated the defendant mar- 
keted broccoli in this way, all crates and containers being marked 
“Um-Qua Broccoli.” By reason of the business so conducted, and 
the advertising of the products of these persons, a large market 
became established for Umpqua Valley broccoli in different parts 
of the United States. 

When the Umpqua Valley Fruit Union ceased to do business, 
it assigned its trade-mark in the word “Um-Qua” to S. D. Cooley, 
who later became the secretary of defendant, and permitted defend- 
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ant to make use of the trade-mark in the same way as the Umpqua 
Valley Fruit Union had used it. 

The gist of plaintiff's complaint is that the defendant, well 
knowing the value, efforts, and expenditures the plaintiff had given 
to the combination of the two words, “Umpqua” and “Broccoli,” 
and the advertising of plaintiff, with intent to benefit therefrom 
without expense to itself, and in fraud of the rights of the plaintiff, 
and over the protests of plaintiff, adopted the name of “Um-Qua 
Valley Broccoli Growers,’ thereby simulating plaintiff's name, with 
intent thereby to reap the benefit from the combination of the words 
“Umpqua” and “Broccoli,” made valuable by the good name, adver- 
tising, and work of plaintiff. 

It is further alleged that confusion has resulted in delivery 
of mail, telegrams, and bills of lading; that the railroad company 
made a mistake in spotting a carload of crates. The evidence 
shows the delivery of a few pieces of mail to plaintiff which was 
intended for defendant, but no delivery of plaintiff's mail to de- 
fendant, no confusion in telegrams or express matter, and two cars 
of shooks were erroneously spotted by the railroad company. The 
errors that occurred were at the early stage of the business, soon 
after defendant was incorporated, and were soon practically dis- 
continued. The evidence does not show that plaintiff ever lost an 
order for broccoli because of defendant’s being in business. The 
manager of the Western Union Telegraph Company of the Rose- 
burg office testified that his office had handled perhaps 1,000 tele- 
grams for plaintiff during the past season prior to the trial, with- 
out a single misdelivery. Some confusion existed in the box manu- 
facturing plant, where both parties purchased box shooks for their 
customers, and where the customers or growers would resort to 
obtain the material for their crates. 

Plaintiff also complains that the defendant engaged in the 
practice of selling cars of broccoli at auction, which was displeasing 
to the customers of plaintiff, who charged the act to plaintiff. 


Ray B. Compton and Dezter Rice, both of Roseburg, Ore. 
(Rice §& Orcutt, of Roseburg, Ore., on the brief), for ap- 
pellant. 
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B. L. Eddy, of Roseburg, Ore., for respondent. 


Bean, J. (after stating the facts as above): Plaintiff main- 
tains that, by reason of the fact that it first adopted the name 
“Umpqua Broccoli Exchange” as its corporate name and had built 
up a good reputation under such name, the defendant should be 
enjoined from using as its corporate name any name similar to 
plaintiff’s; that the use of the name so similar to plaintiff by de- 
fendant amounts to a piracy of plaintiff's name in business; that 
it is a fraud upon the plaintiff and is unfair competition. Defend- 
ant maintains there is no such similarity between the names “Ump- 
qua Broccoli Exchange” and “Um-Qua Valley Broccoli Growers” 
as to justify an injunction; and, there being no evidence of fraud, 
plaintiff cannot prevail. Defendant claims a prior right to use the 
trade-mark ‘“Um-Qua” and that the predecessor in interest of de- 
fendant first used the combination of the words “Um-Qua Broccoli” 
in shipping their product. 

There is no dispute about the facts in the case. It is prac- 
tically conceded that a court of equity has jurisdiction in the con- 
sideration of the question involved. 

Our statute (Or. L. 6861) provides thus: 


“Whenever there shall be presented to the secretary of state for filing 
any articles of incorporation in which the name assumed by the proposed 
corporation shall appear to said secretary of state to resemble the name 
of a corporation previously formed under the laws of this state so closely 
as to be likely to cause confusion, or when, in the opinion of the secretary 
of state, the name so assumed tends to mislead or deceive the public as to 
the character, purpose or plan of business of the proposed corporation, 
then the secretary of state may require, before filing such articles, that 
the name of the proposed corporation shall be changed.” 


A corporate charter grants no immunity in the use of a de- 
ceptive name. The same rule applies to corporate names as applies 
to the names of natural persons. The name may be used, but only 
if used honestly. A name selected and adopted for the purpose 
of deception and calculated to produce it will be enjoined. Cor- 
porate names will be protected from imitation constituting unfair 


competition. Injunction will be refused where no probability of 


deception by reason of the name is shown. Priority in adoption 
and user usually confers the superior right. In cases of alleged 
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conflict of corporate names a court of equity is guided by the same 
principles that are applied in the protection of individuals in the 
use of trade-marks and trade-names. The question for considera- 
tion is whether the public purchasing the commodity or service in 
question will probably be deceived to the injury of plaintiff. 38 
Cyc. 819 et seq.; Danton v. Mohler Barber School, 170 P. 288, 88 
Or. 164. 

In Nims On Unfair Competition § Trade-Marks (2d Ed.) p. 
163, § 83, it is stated, in effect, that the incorporation of an or- 
ganization in no way alters its rights as against those of other 
concerns using the same or a similar name. The act of incorpora- 
tion gives it no right to demand that a rival should desist from 
using the common name. 

It is not necessary in such cases to show by specific instances 
that purchasers have actually been deceived by defendant’s con- 
duct and led to purchase his goods in the belief that they are the 
goods of the plaintiff, or to deal with defendant thinking he was 


dealing with plaintiff. It is sufficient to show that such deception 
will be the natural and probable result of defendant’s acts; but 
mere possibility of deception is not enough. 38 Cyc. 773; Coll. 
Eng. Works v. Mallory, 147 P. 542, 75 Or. 542, 547. See, also, 
Union Fish Co-op. Packing Co. v. Point Adams Packing Co., 217 
P. 642, 108 Or. 535, 549. 

The Supreme Court of the United States once said: 


“There is no distinction between corporations and natural persons in 
the principle, which is to prevent a fraud.” 

See Waterman v. Modern Pen Co., 35 S. Ct. 91, 92, 235 U.S. 
88, 94 (59 L. Ed. 142 [5 T. M. Rep. 1]). 

Persons desiring to incorporate under a name they have pre- 
viously used as the name of an organization not incorporated are 
not barred from so doing because of the fact that others had incor- 
porated under that name subsequent to the time they began to use 
it as the name of an unincorporated organization. If they were 
the first to use the name and to become known by it, they cannot 
be denied the right to incorporate under that name because others 
have adopted their name, and preceded them in incorporating under 
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it. Any damage resulting to the plaintiff from such incorporation 
is chargeable to their folly in choosing a name already in use. 
The principle here enunciated has some bearing upon the use of 
the trade-mark “‘Um-Qua” and the combination of the words ‘“Um- 
Qua Broccoli’’ which were formerly used by the predecessors of 
defendant. 

In any case, to entitle the complaining corporation to an in- 
junction, the name used by defendant, when not the same as that 
of plaintiff, must be so similar thereto that, under all the circum- 


stances of locality, business, etc., its use is in itself reasonably 


calculated to deceive the public and result in injury to plaintiff, 
or else it must be used fraudulently in such a way as to have that 
effect. Unless the words have acquired in the mind of the public 
a secondary meaning as denoting the goods or business of a par- 
ticular company, a corporation cannot acquire the right to the 
exclusive use of geographical words in its corporate name, or 
words merely generic or descriptive of a particular business, class 
of goods, etc., which anyone may lawfully use, so as to be entitled 
to enjoin their use by another corporation or association in its 
name, in the absence of actual fraud or intent to deceive. 14 C. J. 
328, § 397; Elgin Butter Co. v. Elgin Creamery Co., 40 N. E. 
616, 155 Ill. 127; Elgin Nat. Watch Co. v. Ill. Watch Co., 21 S. 
Ct. 270, 179 U. S. 665, 45 L. Ed. 365; Del. §& H. Canal Co. v. 
Clark, 80 U. S. (13 Wall.) 311, 20 L. Ed. 581; Neb. Loan & Tr. 
Co. v. Nine, 43 N. W. 348, 27 Neb. 507, 20 Am. St. Rep. 686; 
Kansas Mill Co. v. Kan. Flour Mills Co., 183 P. 542, 89 Kan. 855, 
Ann. Cas. 1915A 540, and note [3 T. M. Rep. 393]. In the note 
in that volume at page 543 we find the following: 

“The recent cases affirm the previously settled rule that a geographical 
name, or term, by which is meant a term denoting locality, cannot be ex- 
clusively appropriated as a trade-mark or trade-name, because such a 
term is generic or descriptive, and anyone who can do so truthfully is 
entitled to use it”—citing 4m. Wine Co. v. Kohlman (C. C.) 158 F. 830; 
Wolf v. Hamilton-Brown Shoe Co., 165 F. 413, 91 C. C. A. 363 [3 T. M. 
Rep. 415], and many other precedents. “* * * The rule heretofore laid 
down is, however, subject to the exception that where a geographical name 
has been so used in connection with a certain line of business that it has 


come to indicate, not only the place of manufacture or production, but the 
name of the manufacturer or producer and the excellence of the article 
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made, then it has acquired such a secondary significance or meaning as 
will entitle the one who has so used it to protection in its use by means 
of an injunction restraining others from using the name in a manner that 
will mislead buyers as to the actual origin or quality of the thing sold, 
or enable the sellers to palm off their goods as those of the prior user”— 
citing Herring-Hall-Marvin Safe Co. v. Hall’s Safe Co., 28 S. Ct. 350, 208 
U. S. 554, 52 L. Ed. 616. 

It is disclosed by the testimony of Mr. R. H. C. Wood, man- 
ager of the defendant corporation, that he and his associates, the 
stockholders of defendant, who were largely growers of broccoli, 
for several years before the defendant was incorporated shipped 
their product through the old Umpqua Valley Fruit Union. In 
selling the broccoli, they marked the crates “Um-Qua Valley Broc- 
coli,’ and the other association of growers named shipped broccoli 
in about the same manner prior to the organization of defendant. 
It was shipped to different parts of the United States. Therefore 
the defendant claims that the Umpqua Valley Fruit Union first 
used the combination of the words “Umpqua” and “Broccoli.” 

The present method of marketing the crates of broccoli shipped 
by defendant is as follows: The name of the company, “‘Um-Qua’ 
Valley Broccoli Growers,’ is printed on each crate with the trade- 
mark, “ ‘Um-Qua’ Broccoli,” “Roseburg, Oregon,” together with the 
grade and name of the grower stamped on the crate with a rubber 
stamp. The Umpqua Valley Fruit Union marked the crates of 
broccoli in the same manner that the defendant does, except as to 
the name of the corporation. The first name of the defendant cor- 
poration, “Um-Qua,” was so spelled to correspond with its trade- 
mark and with no intent to simulate the name of plaintiff. 

Undoubtedly the word “Umpqua” or “Um-Qua” is a geo- 
graphical word. “Broccoli” is a generic term. The plaintiff cannot 
acquire the exclusive right to the use of either of these words in 
its corporate name. The word “Umpqua” or “Um-Qua” has no 
secondary or particular meaning as denoting the business or prod- 
ucts of plaintiff. That name, however spelled, pertains to the 
place where broccoli is raised in large commercial quantities. In 
the absence of actual fraud or intent to deceive the defendant has a 
right to use the word in its corporate appellation. ‘Broccoli’ is 
merely descriptive of winter cauliflower, or a vegetable, and the 
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word cannot be monopolized as a part of a corporate name. There 
is a marked difference in the names of plaintiff and defendant. 
Plaintiff's name consists of the three words designating an “‘ex- 
change.” It buys, ships, and sells broccoli and other similar prod- 
ucts. Defendant’s name is composed of four words, two of which 
have no similarity to any part of plaintiff's name. Its name sug- 
gests that it, or its organizers and stockholders, are “growers” 
of broccoli. As its name indicates, the people associated under 
this name are and have been for many years engaged in raising 
broccoli. The defendant markets the products so grown. The 
public, or any member thereof, by the use of reasonable diligence 
and discrimination, which is presumed by the law to be used, can 
easily distinguish one name from the other. Standard Paint Co. 
v. Trinidad Asphalt Mfg. Co., 31 S. Ct. 456, 220 U. S. 446, 55 
L. Ed. 536; 2 Fletcher, Cyclopedia Corp. 1662 [1 T. M. Rep. 10]. 
Under all the circumstances we do not think there is any prob- 
ability of anyone being deceived or misled by the similarity of the 
two names to the injury of plaintiff. See, also, 2 Fletcher, Cyc. 
Corp. 1677, § 734; Diamond Drill Co. v. Intern. Diamond Drill 
Co., 179 P. 120, at page 122, 106 Wash. 72 [9 T. M. Rep. 205]. 

The corporation commissioner is the successor of the secre- 
tary of state in the matter of passing upon the selection of a name 
of a corporation under the statute above quoted. Or. L. 6861. It 
must be presumed that, under the circumstances as to the incor- 


poration of defendant, official duty has been performed. That 


official examined the articles of incorporation of the defendant 
and found no objection thereto. It would seem that the exercise 
of discretion of the corporation commissioner should not be inter- 
fered with except in cases of abuse. Section 14 C. J. p. 314; 
Am. Order of Scottish Clans v. Merrill, 24 N. E. 918, 151 Mass. 
558, 8 L. R. A. 320. 

The learned trial judge who tried this case found, in effect, 
upon consideration of all of the facts and circumstances in the 
case in conformity with the corporation commissioner. 

Each case involving a question like that in the present case 
must largely be determined upon its own characteristics. No hard 
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and fast rules can be laid down by the courts which would dispose 


of all cases. The courts under the variant facts and circumstances 
have many times applied the principles set forth in the rules above 
referred to. 
It follows that the decree of the lower court should be affirmed. 
It is so ordered. 


McBrineg, C. J., and Brown and Be tt, JJ., concur. 


A. I. M. Perco.tatine Corporation v. FerropiNe CHEMICAL 


CorRPORATION, ET AL. 
(124 S. E. Rep. 442) 


Supreme Court of Appeals of Virginia 
September 18, 1924 


Trape-Marks anp Trape-Names—Unrair Competition—Excvusive Ricur 
to Use—How Acavuirep. 
The exclusive right to use a trade-mark is acquired by its use 
and application to a particular article. Moreover, the right to use 
a trade-mark may be licensed, and the right to such use ceases when 
the license terminates. 
SamE—SAaME—TRANSFER OF Mark. 
A trade-mark or trade-name may be sold when coupled with the 
transfer of some product or business with which it has been identified. 
Same—Same—Score or Use. 
A trade-mark or name can only be used in connection with the 
sale of the article which has been sold under the trade-name or trade- 
mark to the extent necessary to establish them as such. 


In equity. Suit for breach of contract and for infringement 
of trade-mark. From an adverse decree, petitioner appeals. Af- 
firmed in part, reversed in part, and rendered. 


R. W. Kime, of Salem, Va., and Hall, Wingfield & Apperson, 
of Roanoke, Va., for appellant. 
Cocke & Hazlegrove, of Roanoke, Va., for appellees. 


West, J.: In the year 1903, J. N. Horne was the owner of 
certain lands in Newton County, Mississippi, upon which were 
located certain mineral beds, which, when subjected to a treat- 
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ment known as leaching and percolating by water, yielded an 
amber-colored liquid known as acid iron mineral water. 

On May 5, 1903, J. N. Horne registered in the Patent Office 
at Washington the trade-mark “A. I. M.,” and appropriated this 
trade-mark to designate acid iron mineral extracted from the min- 
eral beds cn his land. During that year and prior to August 26, 
1903, J. H. Garst, of Roanoke County, Virginia, entered into an 
agreement with J. N. Horne, whereby Garst was to manage the 
production of acid iron mineral from the mineral beds. On August 
26, 1903, Horne entered into a contract with A. P. Watkins and 
others, whereby Watkins and his associates, or a corporation by 
them or their assignees to be formed, acquired the exclusive privi- 
lege of selling the products manufactured from acid iron mineral, 
for a period of 30 years. Under the terms of this contract Watkins 
and associates, or the corporation to be formed, were to place acid 
iron mineral water on the market, and they agreed to purchase 


annually from Horne a minimum quantity of 70 barrels of 25 gal- 
lons per barrel, at the price of $1.36 per gallon. The contract 


further provided that if, after the expiration of three years from 
its date, Watkins and his associates should fail to order and pay for 
70 barrels per annum, Horne might, after three months notice, 
declare the contract terminated. 

Subsequently Watkins and his associates organized, under 
the laws of South Carolina, a corporation known as the Acid Iron 
Mineral Company, for conducting the business of placing on the 
market acid iron mineral products. 

In the year 1911 there was organized a corporation known as 
the Acid Iron Mineral Company, Inc., of Virginia, to which Acid 
Iron Mineral Company of South Carolina transferred and con- 
veyed all its assets, business, and good-will, which transfer was 
subsequently ratified by J. N. Horne by contract of December 18, 
1913. 

The Virginia corporation conducted the business until Ferro- 
dine Chemical Corporation was chartered and organized under the 
laws of the State of Virginia in 1917. On May 1, 1917, the last 
named corporation took from the Acid Iron Mineral Company, 
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Inc., of Virginia a transfer or assignment of all of its assets, ac- 
counts, contracts, rights, and good-will. 

These contractual obligations thus assumed by Ferrodine 
Chemical Corporation required J. N. Horne to furnish and Ferro- 
dine Chemical Corporation to purchase 100 barrels of mineral 
water per year; each barrel containing 25 gallons, at a price of 
$1.36 per gallon for a period of 99 years from December 18, 1913. 

By deed of July 1, 1917, J. N. Horne and wife conveyed to 
A. I. M. Percolating Corporation the mineral interests in the tract 
of land from which the acid iron mineral was being extracted, 
together with the exclusive right to produce and sell acid iron 
mineral. 


By reason of the contract of August 26, 1903, the transfer 
thereof, and the conveyance above mentioned, there became vested 
in the Ferrodine Chemical Corporation the exclusive right to place 
on the market for sale the medicinal products manufactured from 
acid iron mineral; and there became vested in A. I. M. Percolating 


Corporation the exclusive right to extract acid iron mineral from 
the mineral beds from which it was produced, and supply the same 
to the Ferrodine Chemical Corporation. 

Prior to the time the Ferrodine Chemical Corporation acquired 
the right to place acid iron mineral products on the market, the 
original contract had been modified to the extent that the minimum 
quantity to be purchased and paid for annually had been increased 
from 70 barrels to 100 barrels, and the life of the contract had been 
extended from the original period of 30 years to a period of 99 
years. 

By contract dated August 1, 1917, effective as of July 1, 1917, 
the A. I. M. Percolating Corporation and the Ferrodine Chemical 
Corporation agreed that the price to be paid for acid iron mineral 
should be reduced from $1.36 per gallon to $1 per gallon, and the 
minimum quantity to be purchased and paid for annually should 
be increased from 100 barrels to 500 barrels. 

From July 1, 1917, to October 23, 1919, A. I. M. Percolating 
Corporation furnished to the Ferrodine Chemical Corporation 
17,288 gallons of mineral water, and was paid therefor, in accord- 
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ance with the contract of August 1, 1917, $1 per gallon. The 
difference in the price paid for this mineral water at $1 per gallon, 
instead of $1.36 per gallon, amounted to $6,223.68. The Ferro- 
dine Chemical Corporation, for the period of from July 1, 1917, 
to March 10, 1921, failed to take the minimum quantity of 500 
barrels per year, as required by the contract of August 1, 1917, 
by 28,762 gallons. 

On October 23, 1919, Ferrodine Chemical Corporation ceased 
to purchase any acid iron mineral from the A. I. M. Percolating 
Corporation, and on March 10, 1921, the contract was terminated. 

Other facts in the case will be referred to in the course of this 
opinion. 

This original suit was instituted by W. S. Forbes, a stock- 
holder of the Ferrodine Chemical Corporation, to have a receiver 
appointed for the corporation, and its affairs and assets adminis- 
tered under the direction of the court. 

A. I. M. Percolating Corporation filed its petition in this cause 
alleging that the Ferrodine Chemical Corporation was indebted to 
it for the damages sustained by it on account of the failure of 
Ferrodine Chemical Corporation to take the minimum quantity of 
water annually, as provided in the contract of August 1, 1917, and 
that such damages should be measured by the profit it would have 
made on the mineral water not taken, and, if the contract of August 
1, 1917, for any cause was not enforceable, that it was entitled to 
recover of Ferrodine Chemical Corporation the difference of 36 
cents per gallon on the price of mineral water furnished since the 
contract of August 1, 1917, became effective, amounting to $6,- 
223.68. 

The Ferrodine Chemical Corporation and its receiver, without 
denying petitioner's right to terminate the contract for furnishing 
acid iron mineral water, claimed the trade-mark and trade-name 


which had been identified with the sale of acid iron mineral prod- 
ucts for about 20 years, and the right to use the trade-mark and 
trade-name in connection with the sale of medicinal products not 


manufactured from acid iron mineral. 
Upon the hearing the court decreed that the Ferrodine Chem- 
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ical Corporation had forfeited its contract as sole agent for the 
sale and distribution of the products of the mineral beds; that its 
license to use the trade-name “Acid Iron Mineral,” and the trade- 
mark “‘A. I. M.,” which were incident to the product, was at an 
end; that the trade-name and trade-mark belonged to the A. I. M. 
Percolating Corporation, and that the chemical corporation and 
its receiver have no right to use them; that the contract of August 
1, 1917, was made and entered into by R. W. Kime, as president 
of the Ferrodine Chemical Corporation, without corporate author- 
ity, while he was at the same time attorney for and interested in 
and acting for the other party thereto, the A. I. M. Percolating 
Corporation; that the contract is voidable at the instance of the 
Ferrodine Chemical Corporation and its receiver; and that A. I. M. 
Percolating Corporation does not, in legal contemplation, come with 
clean hands, and is not entitled to recover damages thereunder, 
or under either of the prior contracts. 

The appellant relies on two assignments of error: 

(1} The court erred in holding that the contract of August 
1, 1917, between the Ferrodine Chemical Corporation and A. I. M. 
Percolating Corporation, increasing the minimum quantity of acid 
iron mineral to be purchased annually from 100 barrels to 500 
barrels, and reducing the price to be paid therefor from $1.36 
per gallon, to $1 per gallon, was not a valid and binding contract. 

(2) The court erred in holding that if the contract of August 
1, 1917, was not a valid and binding contract, the effect of the 
attempt to enter into that contract was to deprive the percolating 
corporation of the right to recover the difference in the price of 
acid iron mineral water as fixed by pre-existing contracts, under 
which the water was being furnished, and the price fixed by the 
contract of August 1, 1917. 

It clearly appears from the evidence that the contract of 
August 1, 1917, was negotiated by R. W. Kime, president, and 
W. E. Gillispie, the general manager, of the Ferrodine Chemical 
Corporation, on the one part, and J. H. Garst, president of the 
A. I. M. Percolating Corporation, on the other part, and that Garst, 
representing the latter company, reluctantly entered into the con- 
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tract on behalf of his company. It does not appear, as contended, 
that Kime in any way represented or acted for the A. I. M. Per- 
colating Corporation in the transaction. 

Garst testified that Kime was not a stockholder in the A. I. M. 
Percolating Corporation; that it was never determined what his 
interest therein should be; that Kime did not have anything to do 
with the management of A. I. M. Percolating Corporation. Kime 
testified that he had no connection with the A. I. M. Percolating 
Corporation, except that he represented Garst as attorney in con- 
nection with the organization of the corporation; that prior to 
August 1, 1917, he had no interest in the corporation except an 
account against it for legal services rendered; that after the con- 
tract of August 1, 1917, was entered into, he did ask Garst to allow 
him an interest in the corporation, but no agreement had ever been 
made as to just what his interest would be. 

It is not expressly denied that the execution of the contract 
of August 1, 1917, was authorized by the board of directors of 
the Ferrodine Chemical Corporation, as testified to by Kime. But 
it is contended that C. D. Denit, another director, could not have 
attended a meeting of the board, on account of his physical condi- 
tion at that time. The fact appears, however, that R. W. Kime, 
president, signed the contract for the corporation, and that C. D. 
Denit, secretary, affixed and attested the corporate seal thereto 
on August 1, 1917. There was only one other director. 

Regardless of any irregularities in the manner of executing 
the contract, it clearly appears that the directors of the corpora- 
tion had knowledge of the existence of the contract, and accepted 
for the corporation the benefits accruing to it thereunder, and made 
no denial thereof, but treated it as a valid and binding contract 
until the receiver of the corporation filed his answer to the appel- 
lant’s petition in this cause. Besides, the stockholders of the cor- 
poration have never repudiated the contract. 

On the contrary, the report of the board of directors, made to 
the stockholders’ meeting February 1, 1918, informed the stock- 
holders that the president of the board had procured from the 
A. I. M. Percolating Corporation a contract fixing the price of 
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the acid iron mineral water at $1 per gallon f. o. b. Hickory, Miss., 
instead of $1.36 per gallon. The president’s report was unan- 
imously adopted, and ordered to be filed. It is true that the com- 
mittee appointed to ascertain the number of shares of the stock 
represented in the meeting, in person and by proxy, made a mis- 
take in the addition of the number of shares present. This is 
immaterial so far as concerns the question now under consideration. 
The contract, as stated, was entered into by the old board of di- 
rectors, and the directors elected at this meeting were de facto 
directors, and from that time on transacted or controlled the trans- 
actions of all the business of the corporation, and the corporation 
or its receiver cannot now deny their authority as such directors. 
Besides, in 1920 negotiations took place between the Ferrodine 
Chemical Corporation and A. I. M. Percolating Corporation with 
respect to a new contract fixing the price and quantity of water to 
be purchased. These negotiations were reported to the board of 
directors on August 10, 1920, and action was taken thereon. In 
the minutes of none of the meetings of the board of directors or 
stockholders do we find any evidence that the contract of August 
1, 1917, was ever disavowed or repudiated. 

The power to make this contract came within the scope of the 
general and apparent authority of the officers of the Ferrodine 
Chemical Corporation, and Garst, acting for the A. I. M. Percolat- 
ing Corporation, had a right to assume that the president, the sec- 
retary, and the general manager of the Ferrodine Chemical Cor- 
poration were duly authorized to enter into the contract. 

The authority of an officer of a corporation is the authority 
which his company holds him out to the public, and those dealing 
with it, as possessing. Mumford Banking Co. v. Bank, 116 Va. 
449, 82 S. E. 112. 

It is not contended that the contract of August 1, 1917, was 
not a fair one to the Ferrodine Chemical Corporation. The appellee 
took more than 47 barrels of the water in the month of July, 1917, 
which is in excess of the annual minimum of 500 barrels. 

It is true, as contended by appellee and sustained by the 
authorities cited, that officers and directors of a corporation occupy 
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a fiduciary relation towards the corporation, and cannot deal for 
the corporation with themselves or to their benefit, unless with 
full knowledge on the part of the corporation. But this doctrine 
has no application in the instant case, where Kime was acting only 
as agent for the Ferrodine Chemical Corporation, of which he was 
president, when his interest in the A. I. M. Corporation had never 
been determined, and consisted only of an account against the 
latter company for legal services rendered in the preparation of 
deeds and the organization of the corporation. 

It sufficiently appears that the contract of August 1, 1917, 
was validly executed under due authority; but, if authority were 
lacking, the contract has been acknowledged as valid by the Ferro- 
dine Chemical Corporation, and the benefits thereunder accepted 
by that corporation. 

Where a corporation accepts the benefits of a contract, it is 
held by so doing to have ratified the contract and waived any 
formalities in its execution. In other words, any informality in 
executing a contract is waived, and cannot be set up as a defense 
where the corporation has accepted and retained the benefits of 
the contract. Altavista Cotton Mills v. Lane, 133 Va. 1,112 S. E. 
637; 3 Fletcher, Cyc. Corp. p. 2445. 

The contract is valid and binding, and the appellant is entitled 
to recover damages suffered by it for the breach thereof by appel- 
lee in failing to take, during the period the contract was in force, 
the minimum amount of water which it thereby agreed to take. 

The appellee assigns as cross-error the action of the court in 


holding that, as between A. I. M. Percolating Corporation and the 


Ferrodine Chemical Corporation, the latter was a mere licensee as 
to the use of the trade-mark “A. I. M.” in connection with the sale 
of bottled medicinal chalybeate mineral water, which license had 
been terminated, and that said trade-mark belonged to the A. I. M. 
Percolating Corporation as assignee and grantee of J. N. Horne. 

It is not denied that J. N. Horne was the originator of the 
trade-name and the trade-mark, and that he registered the trade- 
mark under the registry laws of the United States in 1903. It 
is certain that the trade-name and trade-mark have been used and 
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applied exclusively to the product of the mineral beds formerly 
owned by J. N. Horne, now owned by appellant, for over 20 years, 
and that the trade-name and trade-mark have been used in connec- 
tion with no other product. The only persons who have made use 
of the trade-mark and trade-name are J. N. Horne and persons 


claiming under a license from him or his vendee, the appellant. 
All the rights of Ferrodine Chemical Corporation under the various 
contracts referred to in this opinion, including the contract of 
August 1, 1917, have been terminated. The appellant is the owner 
of the mineral beds and the plants from which the acid iron mineral 
water is produced, and the appellee has no interest therein. It 
could, if its contention were sustained, only use the trade-mark in 
marketing a different article from the one always marketed there- 
under, which it would not have the right to do. 

As said by Mr. Justice Miller in T'rade-Mark Cases, 100 U. S. 
82, 25 L. Ed. 550, the “right [to a trade-mark] grows out of its 
use, and not its mere adoption.” 

Mr. Justice Pitney, in Hanover Star Milling Co. v. Metcalf, 
240 U. S. 412, 36 Sup. Ct. 357, 60 L. Ed. 713 [6 T. M. Rep. 149], 
states the law thus: 

“The redress that is accorded in trade-mark cases is based upon the 
party’s right to be protected in the good-will of a trade or business. * * * 
Courts afford redress or relief upon the ground that a party has a valuable 
interest in the good-will of his trade or business, and in the trade-marks 
adopted to maintain and extend it.” 

The exclusive right to use a trade-mark is acquired by its 
use and application to a particular article. 26 R. C. L. § 11, p. 
838. 

The right to use a trade-mark may be licensed, and the right 
to such use ceases when the license to the licensee terminates. 26 
R. C. L. § 48, p. 868. 

A trade-mark or trade-name may be sold when coupled with 
the transfer of some product or business with which it has been 
identified. 26 R. C. L. §§ 41, 42, pp. 862-864. 

A trade-mark or name can only be used in connection with the 
sale of the identical article that has been sold under the trade-name 
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or trade-mark to the extent necessary to establish them as such. 
Note, 1 L. R. A. (N. S.) 704. 

Applying these principles of law to the facts in the instant 
case, it is evident that the decision of the court on this branch of 
the case should be affirmed. The opinion of the able and learned 
judge who heard the case in the lower court so clearly expresses 
our views on this point that we hereby adopt it as a part of this 
opinion, as follows: 

“As to the trade-name ‘Acid Iron Mineral’ and the trade-mark ‘A. I. 
M., the court is further of the opinion that these are incident to the 
product; that the Ferrodine Chemical Corporation as the sole general 
agent for the sale and distribution of the product of the mineral beds, 
by virtue of the assignment to it of all prior contract rights, had a right 
in the nature of a license to use said trade-name and said trade-mark 
in the sale and distribution of the product, but as said Ferrodine Chemical 
Corporation claims not to be bound by the contract of August 1, 1917, 
filed with said petition as ‘Exhibit No. 4, and has failed to comply with 
the contract which it supplements, as all of said contracts are now for- 
feited, the license is at an end, and said trade-name and mark are not 
to be treated as assets of the Ferrodine Chemical Corporation, but belong 
to petitioner as assignee and grantee of J. N. Horne, the original owner 


thereof.” 

It fairly appears from the evidence that A. I. M. Percolating 
Corporation would have made a profit of at least 40 cents per 
gallon on each of the 28,762 gallons of water which Ferrodine 
Chemical Corporation failed to take in pursuance of the contract 
of August 1, 1917. This is the measure of the damages sustained 
by the breach of that contract. 

The decree complained of will be affirmed in so far as it 
holds that the trade-name “Acid Iron Mineral” and the trade- 
mark “A. I. M.” are incident to the product and are the property 
of A. I. M. Percolating Corporation, and that the license of the 
Ferrodine Chemical Corporation to use the same is at an end, and 
that they are not assets of said last named corporation. In all 
other respects the decree will be reversed. 

The court, proceeding to enter here such decree as the lower 
court should have entered as to the damages sustained by the 
appellant, will decree in favor of A. I. M. Percolating Corporation 
against Ferrodine Chemical Corporation, for the sum of $11,504.80, 
and direct the receiver to pay the same, or the pro rata part thereof 
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to which appellant may be entitled on a final distribution of the 
assets of the corporation. 


Affirmed in part, reversed in part, and final decree. 


HILDEBRANT, ET AL. Vv. WRIGHT, ET AL. 
(126 Atl. Rep. 459) 


Supreme Court of New Jersey 


October 7, 1924 


Trape-Marks—Unrairr Competition—Acts Pursuant To Conspiracy TO 
Ruin Comretiror’s Bustness Hetp nor Justiriep By Lartrer’s M1s- 
CONDUCT. 

Acts done pursuant to conspiracy to ruin competitor’s business 
held not justified or legally excused by latter’s conduct in adopting 
conspirators’ methods of correspondence, shipping, etc., while employed 
by them to audit their books, there being no secret process. 

Same—SamE—AGeEnts Actinc ror Competitor L1aBLe. 

Sons of one incorporating under competitor’s firm name, sending 
letters to banks and postmaster, falsely claiming checks and letters 
addressed to such competitor and firm respectively, offering rebates 
to competitor’s customers, etc., held liable, where they were his volun- 
tary puppets with knowledge of purpose. 

DestroyinG Competiror’s Trap—e—INJuNCTION—DaAMAGES. 

Two thousand dollars damages for maliciously writing letters, 
claiming checks and letters addressed to competitor and his firm, 
offering rebates to his customers, etc., to destroy his business, held 
not excessive; punitive damages being authorized. 


In equity. Verdict for plaintiffs. On defendant’s rule to 
show cause. Rule discharged. 


Stamler, Stamler § Koestler, of Elizabeth, N. J., for plaintiffs. 
William Greenfield, of Newark, N. J., for defendants. 


Before Gummerg, C. J., and Parker and Karzensacu, JJ. 


Per Curiam: The theory of the suit is that of Van Horn v. 
Van Horn, 52 N. J. Law 318, 20A 485, 10 L. R. A. 184; Id. 56 
N. J. Law 318, 28A 669, viz., conspiracy to ruin plaintiff’s busi- 
ness, and acts done in pursuance thereof. Defendants say the real 
sinner is Wesley Hildebrant, one of the plaintiffs, who they say 
stole their trade methods, so that what they did was in legitimate 
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self-defense. Our examination of the case leads us to the conclu- 
sion that, although there was great provocation in the conduct of 
plaintiffs, it did not justify or legally excuse the admitted conduct 
of defendants. 

The elder Wright was doing a mail order business in selling 
needles under the name of J. A. Coates & Sons, Limited, office in 
Orange. He employed Wesley Hildebrant to audit and handle his 
books as a sort of outside assistant. Hildebrant came up from 
Elizabeth from time to time to do this, and apparently did it well, 
so that he was intrusted with keys, safe combinations, etc., and 
had general access to the papers of Wright. He soon discovered 
that it was a good business, and also that Wright was not operating 
at all in the State of Tennessee, and saw no reason why he should 
not take up that vacant territory. So he started a business from 
the Elizabeth end which he called the Hill Needle Company, adopt- 
ing and copying Wright’s methods of correspondence, shipping, 
etc., and began to solicit mail orders from Tennessee. Wright 
soon found this out, and became furious at what he considered a 
betrayal of his affairs by one whom he had taken into his confidence. 
There is little, if anything, to be said for Hildebrant’s conduct 
from a moral standpoint, but, if there was no secret process (and 
there was not), the law would not prevent his competing with 
Wright even on his own ground, if he wanted to do so. But it is 
quite clear that Wright was determined to run him out of the busi- 


ness by fair means or foul. Each side registered a partnership 


name of Hill Needle Company on the same day, one in Union and 
one in Essex, both futile because not executed according to the 
statute. Ten days later Hildebrant got his filed properly, and the 
next day Wright filed an incorporation in Essex under the same 
name. If this were all, the plaintiff would have little of a case; 
but there is much more. Wright wrote letters to Elizabeth banks 
claiming checks sent to Hildebrant, to the postmaster there claiming 
letters addressed to Hill Needle Company, circularized Hilde- 
brant’s customers and prospective customers in Tennessee offering 
reductions and refunds on Hildebrant’s contracts, got back a lot 
of Hildebrant’s needles and sent them to him in Elizabeth, and in 
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every possible way sought to break down Hildebrant’s business. 
Meanwhile Wright kept up his own business in the Coates name. 
His Hill Needle Company business was a mere cover to make 
trouble for Hildebrant. 

The judge was unusually mild in his charge, and gave the 
defendants all they were entitled to, but he generally left it to 
the jury to say whether they had acted maliciously for the purpose 
of destroying plaintift’s business, and the jury found they had. 
This finding we are unwilling to disturb. Irrespective of the ques- 
tion of a pure conspiracy, the letters to the banks and the offers 
of rebates, both of which were false, amounted to libel, and were 
legally unwarranted. 

Mr. Greenfield claims that the sons should not be mulcted 
with the father, as they were not active participants in his doings. 
Both seem to have been voluntary puppets of his, and they could 
not have been ignorant of his purposes in getting up the corpora- 
tion and in sending out the letters, and in whatever else he did. 

There was no error in refusing to nonsuit or direct a verdict; 
and the verdict was not against the weight of evidence. It is 
claimed that the damages are excessive. The verdict was $2,000, 
and when it is considered that the gist of the action is malice (Van 
Horn v. Van Horn, supra), and punitive damages are consequently 
in order, it is difficult to say that it was excessive. As to the admis- 
sion of testimony that plaintiffs paid $225 for a commercial agency 
book, this is not embraced in any reason filed. 

The rule will be discharged. 


OstermMoor & Company, INc. v. Joun A. Scuwarz, Inc. 
Court of Appeals of the District of Columbia 
May 3, 1926 


TrapE-MarK—Opposition—Picture of Mattress For Matrresses Hetp Pus- 
Lict J URIS. 
The picture of a mattress shown in the marks concerned held 


publici juris; therefore it may be made a part of applicant’s composite 
mark. 
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Appeal from the Commissioner’s decision, dismissing an oppo- 
sition. Affirmed. For the Commissioner’s decision, see 15 T. M. 
Rep. 98. 


C.C. Cousins, of New York City, and H. F. Riley, of Wash- 
ington, D. C., for appellant. 

C. E. Riordon, of Washington, D. C., and Morris Kirschstein, 
of New York City, for appellee. 


Before Martin, Chief Justice, and Ross and Van OrspeEL, 
Associate Justices. 


Per Curiam: Appeal from concurrent decisions of the tri- 


bunals of the Patent Office in a trade-mark opposition proceeding, 
dismissing the opposition. 

We agree with the Patent Office that the picture of a mat- 
tress, involved in the marks upon which the opposition is based 


and in applicant’s mark, is publici juris and therefore may be 
incorporated in applicant’s composite mark. See Ostermoor & Co. 
v. Rose Spring & Mattress Co., 55 App. D. C. 307, 5 F. (2d) 268 
[15 T. M. Rep. 467]. 


The decision is affirmed. 


DECISIONS OF THE COMMISSIONER OF PATENTS 
Conflicting Marks 


Kinnan, F. A. C.: Held that applicant is not entitled to 
register the term “Radiotran” as a trade-mark for radio trans- 
formers in view of the prior use and registration by opposer of 
the term “Radiotron” as a trade-mark for electric vacuum tubes 
and valves, on the ground that the two marks are substantially the 
same and the goods of the two parties are such that the contem- 
poraneous use of these marks thereon would be likely to cause 
confusion in trade. 

With respect to the similarity of the marks, the First Assist- 
ant Commissioner said: 
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“The distinction between the marks is too slight to be observed at all 
by the average purchaser. It has been urged by the applicant company 
that its mark is derivative and suggestive of the radio transformer while 
the opposer’s mark is, as to the last syllable, derived from ‘electron,’ the 
name of an atom in electricity. While this may be recognized by radio 
engineers and others especially skilled in this art, the general purchasing 
public would give little heed to the derivation of the marks and would 
know even less about such matters.” 


With respect to the goods, after pointing out that both parties 
use their marks on parts of radio sets and the transformers of the 


one company are especially designed to be used with the vacuum 
tubes of the other, he said: 


“These two articles or parts of a radio set are, therefore, designed 
to be used together, are purchased by the same class of persons, sold by 
the same general dealers and while readily recognized as differing in 
construction and function, would be deemed by such purchasers as having 
the same origin. There does not appear to be any adjudicated case to 
which my attention has been invited or with which I am familiar which 
supports the view of the applicant company, that goods intended to be 
used as are those of the applicant company and the opposer company are 
not goods of the same general class.” * 


Moore, A. C.: Held that applicant is not entitled to register 
as a trade-mark for macaroni, spaghetti and tomato paste, the 
words “La Stella d'Italia,” in view of the prior adoption and use 
by the predecessors in business of opposer of the representation 
of a five-pointed star as a trade-mark for the same goods. 

The grounds of the decision are that the marks are confus- 
ingly similar and that the testimony shows that, as between these 
parties, it was established that opposer’s predecessors began the 
use of its mark prior to the adoption by applicants of its mark. 

With respect to the similarity of the marks the Assistant Com- 
missioner said: 


“It must be held that the representation of a star is the controlling 
characteristic of each of the marks without regard to the manner in which 
the star is represented. In each case the idea of a star brand of goods 
is conveyed to the public mind. The qualification of the applicant’s mark 
that it is the star of Italy, is believed not to be sufficient to avoid likeli- 
hood of confusion and uncertainty as to the authorship or ownership of 
the goods when the two marks are applied to goods having the same 
descriptive properties. 


*Radio Corporation of America v. Premier Electric Co., 151 M. D. 
260, July 3, 1926. 
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“The applicant in his brief has noted a number of decisions in support 
of the apparent contention that the word ‘Star,’ or the representation of 
a star in connection with the sale of food products, is common property 
and may not be registered. Such contention, if tenable, would defeat the 
applicant’s right to register its mark; and this is the primary question 
before the office for decision.” 

With respect to the dates of use, the Assistant Commissioner, 
after stating that the testimony of both parties was extremely un- 
satisfactory, but that for opposer was deemed to establish the 
adoption of the mark as early as the year 1887, pointed out with 
reference to the testimony for the applicant that it was inconsistent 
with any holding other than that the original adoption of the mark 
could not have occurred prior to the latter part of 1889 or the 
first part of 1890, fixing these dates with reference to the blackhand 
riots in New Orleans on March 14, 1891, which Frank Federico, 
the originator of the business, testified led to his return to New 
Orleans.” 


Kinnan, F. A. C.: Held that applicant is not entitled to 
register as a trade-mark for a disinfectant to be used in buildings, 
poultry houses and ships, a mark consisting of the word ‘“‘Klenzol” 
with the representation of a small pine cone and twig and various 
other words all of which are disclaimed except the word “Klenzol,”’ 
in view of the registration by the opposer of the mark ‘“‘Klenzer” 
for use on a granulated powder, “Klenzo” for use on cold cream, 
on soap, on certain surgical and medical supplies, on silver polish 
and on a preparation having deodorant and antiseptic properties, 
and the use of the notation ‘“Klens-all” upon a preparation for 
removing grease spots. 

The ground of the decision is that the marks are deceptively 
similar and the goods are such that the contemporaneous use of 
these marks on the goods specified would be likely to cause confu- 
sion. 


In his decision, after pointing out that while the applicant 
had limited the description of its goods to a disinfectant for use 
in buildings, poultry houses and ships, the labels describe the goods 


*The John B. Canepa Co. v. Federico Macaroni Mfg. Co., Inc., 151 
M. D. 261, July 7, 1926. 
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as a cleaner and disinfectant, and noting the long use by the opposer 
of its mark and the extensive advertising of its goods, the First 
Assistant Commissioner said: 


“The instant case discloses, in consequence, the situation of one com- 
pany having built up a very large business and having created in connec- 
tion therewith widely and favorably known trade-marks and of a second 
company years later in the field adopting an analogous or similar trade- 
mark upon goods possessing somewhat similar characteristics. It would 
appear inevitable that the newcomer was aware of opposer’s wide use 
of its marks and of their popularity, since applicant has quite closely 
simulated opposer’s mark even to the extent of showing the long bar 
beneath the word, extending as a continuation of the initial letter ‘K’.” 


and, after referring to the argument of applicant that opposer’s 
marks are at least suggestive and therefore not entitled to as wide 
protection as fanciful marks, he said: 


“This general doctrine is well enough established, but in the instant 
case the applicant has copied not only the descriptive part but the entire 
mark of the opposer, ‘Klenzo,’ and has merely added to it the final ‘1.’ 
Not only does applicant’s mark, therefore, look like this mark of the 
opposer, but it is the same in spelling and suggestive significance, and 
the sound is almost the same. 

- * * * * * 


“It is noted that the opposer uses the marks on various materials 
for cleansing purposes. Usually the soaps and compounds are used for 
cleansing the body or the clothing of the purchaser. It is a matter of 
common knowledge soaps and cleansing compounds for these purposes are 
frequently used for cleaning portions of articles in the home, such as 
sinks, wash basins, and tableware. ‘The applicant in its drawing and 
labels, styles the goods as a cleanser and disinfectant. It is believed the 
average purchaser, familiar with the goods of opposer and the latter’s 
trade-mark and thinking favorably of them, would, on seeing the appli- 
cant’s product, be led to believe it had the same origin as opposer’s goods. 
Being a cleanser would suggest it was another product of opposer com- 
pany for another specific purpose. 

* * * * * * 


“If there is doubt in this matter, the usual rule of resolving such 
doubt against the newcomer should be followed.” * 


Moore, A. C.: Held that applicant is not entitled to register 


as a trade-mark for alimentary paste products, cheese and tomato 
sauce, a mark consisting of a green cross within a circle and the 
words “Green Cross,” in view of the prior use by opposer as a 
trade-mark for the same goods, of a mark consisting of a red 


*United Drug Co. v. Mackie Pine Oil Specialty Co., Inc., 151 M. D. 
279, July 19, 1926. 
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cross and the words “Red Cross,” on the ground that the marks 
are so similar that the contemporaneous use of the marks on these 
goods would be likely to cause confusion in trade. 

In his decision, after pointing out that each of the parties dis- 
closes a Greek cross, the Assistant Commissioner said: 


“It is believed that the Greek cross is the salient and dominant fea- 
ture of each of the marks. The words ‘Red Cross’ and ‘Green Cross, 
are merely descriptive of the color of the respective marks. The pictorial 
representation and the words, in each case, convey to the mind, broadly, 
the same object of thought. While there is, of course, a difference be- 
tween a red cross and a green cross, yet it is not at all likely that this 
difference would be carried in the mind of the public; and even if so, 
the members of the public would be apt to think that the two marks are 
of common ownership when applied to goods of the same descriptive 
properties.” * 


Moore, A. C.: Held that applicant is not entitled to register 
as a trade-mark for a synthetic product comprising artificial resins, 
a mark consisting of the word “Denselite,’ in view of the prior 


use by the opposer of the word “Condensite” as a trade-mark for 
the same goods. 

The ground of the decision is that the goods are the same and 
the marks are deceptively similar. 

In his decision the Assistant Commissioner said: 


“The salient and dominant characteristic of the two marks consists 
of the syllables “dens” and “ite” as arranged and pronounced. 

“While the two marks possess distinctions as to form which are ap- 
parent on comparison, yet the members of the purchasing public ordinarily 
are not in position to make the comparison. They must carry in memory 
appearances and sounds, and after a lapse of time are apt to confuse 
marks that resemble each other with respect to these characteristics, and 
especially so when the marks are applied to merchandise having the same 
descriptive properties. But assuming that the members of the public 
were able to carry in memory the distinctions between the two marks, 
still they would be likely to think that the two were mere variations of 
the same mark, and of common ownership.” ® 


Moore, A. C.: Held that Friedman & Friedman is not en- 
titled to register the words “Night Pal” as a trade-mark for 
pajamas, in view of the prior use and registration of the notation 


*The John B. Canepa Co. v. Louis Caravetta, 151 M. D. 282, July 21, 
1926. 


* Bakelite Corp. v. The Selden Co., 151 M. D. 288, July 22, 1926. 
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“Pal” as a trade-mark for the same goods by Philip A. Luckett. 

The grounds of the decision are that the two marks are sub- 
stantially the same, and that Luckett adopted his mark prior to 
any use by Friedman & Friedman and had not abandoned it. 

In his decision, after pointing out that Luckett adopted and 
used the mark, and subsequently, in connection with another per- 
son, organized the P. A. Luckett Company, which used the mark 
until Luckett severed his connection therewith, which company 
continued in business for some time thereafter, and that Luckett 
himself did not use the mark from some time in 1917 until he 


joined Cluett, Peabody & Company in 1921 or 1922, the Assistant 
Commissioner said: 


“It does not appear from the evidence that Luckett was a member of 
the P. A. Luckett Company when he created the trade-mark ‘Pal. If 
not, then said mark was not ‘created by the association’ with the 
business of which it was a part. The law applicable to the instant case 
was stated in Greacon v. Bell (115 F. 553), to the effect that when a 
trade-mark or trade-name is owned by one who enters into a partnership 
with another for the manufacture of the article designated, ‘the title of 


the trade-mark does not pass to the partnership except by express agree- 
ment.’ 


* * * * * * 


“There is no evidence showing that the title to the trade-mark ‘Pal’ 
ever passed from Luckett to the P. A. Luckett Company, or that the 
P. A. Luckett Company ever claimed title to said trade-mark, or ever 
used the trade-mark after Luckett’s withdrawal from the company. 
Luckett left the labels containing the trade-mark ‘Pal’ with the company, 
because they were the property of the company, but the evidence does 
not show that Luckett left with the company the right to use said labels. 
The fact alone that Luckett registered the trade-mark in his own name 


is evidence that it was his intention to exercise independent and exclusive 
control over said mark.” 


And, after referring to the argument of Friedman & Friedman 
that the non-use by Luckett until he connected himself with Cluett, 
Peabody & Company shows abandonment, he said: 


“This is not the law. Abandonment must not be presumed, but must 
be proved. Mere non-use of a trade-mark does not work abandonment 
thereof. As was stated in the case of Madame Irene v. Schweinburg 
(1912 C. D. 114 [2 T. M. Rep. 213]), to establish abandonment it must 
be shown that the original owner of the mark not only discontinued its 
use, but intended to abandon the same. 

“Intention is the controlling factor of the question of abandonment, 
and the evidence shows no intention on the part of Luckett to abandon 
his trade-mark. It shows, on the contrary, that Luckett, while struggling 
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with adversity, was using every endeavor to continue his right to said mark. 
The testimony of Luckett and of his witnesses, Gauthier and McAuley, 
officers of Cluett, Peabody & Company, establishes conclusively the fact 
that said company sold for the account of Luckett goods marked with the 
trade-mark ‘Pal’ or ‘My Pal, in order to assist Luckett in perpetuating 
in Luckett the right and title to his trade-mark. This testimony also 
shows that Cluett, Peabody & Company were acting merely as the agent 
of Luckett; that it was not Luckett’s intention to abandon said mark or 
to transfer title thereto to said company.” * 


Kinnan, F. A. C.: Held that applicant is not entitled to 
register the words “Canned Light,” as a trade-mark for ready- 


mixed paints and paint enamel, in view of the prior registration 
and use by the opposer of the words “Barreled Sunlight,’ as a 
trade-mark for the same goods. 

The ground of the decision is that these marks, especially by 
reason of their significance, are so similar that their contempora 
neous use upon these goods would be likely to cause confusion or 
mistake in the mind of the public or deceive purchasers. 

In his decision, after pointing out that it was established that 
the opposer had begun the use of its mark as early as 1913 and 
had expended large sums in advertising it but the applicant did not 
begin the use of its mark until 1924, and that therefore all doubt 
should be resolved against the applicant, and further pointing 
out that the word “Light’’ with respect to these goods might be 
regarded as suggestive or even descriptive, the First Assistant 
Commissioner said: 


“It is true, as held by the Examiner of Trade-Mark Interferences, 
that the word ‘Barreled’ and the word ‘Canned’ are dissimilar in appear- 
ance, sound, and spelling, but they are not dissimilar in significance. 
They are names of well-known receptacles in which paint is often placed. 
Opposer actually markets a considerable quantity of its paint in cans 
The significance of both words, to a somewhat careless purchaser, is 
that the paint is put up in a receptacle. * * * Perhaps confusion would 
not result where the purchasers were regular painters, but ready-mixed 
paints are put up in small cans and are sold to a large class of purchasers 
who are not skilled painters or familiar with such matters at all. The 
price is small and paint is frequently bought and applied by persons in 
the home. * * * Such purchasers seldom see both marks side by side but 
frequently in purchasing a small can of paint have a recollection of having 
at some prior time used a paint which was satisfactory and would be 


* Friedman & Friedman v. Luckett, 151 M. D. 284, July 24, 1926. 
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readily misled into accepting a can with the applicant company’s mark 
upon it for one produced by the opposer.” * 


Descriptive Terms 


Kinnan, F. A. C.: Held that applicant is not entitled to 
register the words “Semi-Made”’ as a trade-mark for knitted outer 
garments, particularly ladies’ sport dresses, etc., on the ground that 
the mark is clearly descriptive of dresses which are sold partially 
made up. In his decision, the First Assistant Commissioner said: 


“* * * it is a matter of common knowledge that women’s and children’s 


apparel is often sold in a partially assembled or cut-out condition to be 
later adapted or changed by the purchaser according to the taste or 
figure of the wearer. To designate goods of this character by the nota- 
tion here sought to be registered as a trade-mark is to convey to the mind 
of the purchaser that the goods are partly made. Indeed the notation 
means merely that the goods are partly made up. The notation is syn- 
onymous with the words partly made or half made. It is thought obvious 
the average purchaser familiar with the foregoing practice of selling 
partly-made garments would not interpret appellant’s notation as a trade- 


mark indicating ownership or origin of the goods, but would interpret it 
as merely descriptive.” * 


Evidence in Interference 


Kinnan, F. A. C.: Held that a dissolution of the interfer- 
ence between the Blue Jay Manufacturing Co. and Philip Miller 
for the registration of the notation “Big Six’’ for overalls was 
improperly entered on the ground that an application for registra- 
tion of the same mark had been made in 1916 by the Miller Overall 
Mfg. Co., a firm composed of Philip Miller and Louis Sachs, which 
application subsequently became abandoned. 


The ground of the decision is that, while one of the names 


appearing in the abandoned application is the same as the name 
of the registrant, there was nothing in the record to show that the 
business has been continued after the abandonment of the applica- 
tion or that the parties were in fact the same. 


In his decision, the First Assistant Commissioner said: 


7 United States Gutta Percha Paint Co. v. The Boydell Bros. White 
Lead & Color Co., 151 M. D. 290, July 28, 1926. 
* Ex parte, Wool Novelty Co., Inc., 151 M. D. 795, July 19, 1926. 
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“While the abandonment of the application filed in 1916 does not 
establish or even tend to establish abandonment of the use of the mark 
by the firm, yet the fact of the application being abandoned cannot be 
overlooked and cannot be regarded as sufficient to establish prima facie 
use of the mark by the party Miller continuously since such application 
was abandoned. * * * In a contested case matters not of record or admitted 
on a stipulation must be proved by evidence taken under the safeguard 
of cross-examination. ‘he earlier application filed by the firm does not 
prove continuous use since such application became abandoned, does not 
prove any use by the party Miller, and there is no evidence at all that 


the party Miller is the successor of the business of the firm which filed 
the 1916 application.” * 


Goods of Different Descriptive Properties 


Moore, A. C.: Held that applicant is entitled to register 
the notation “Oil-OMatic” as a trade-mark for windmills, not- 
withstanding the prior registration and use by opposer of the term 
“Oil-O-Matic” as a trade-mark for liquid fuel burning devices, on 
the ground that, while the marks are substantially the same, the 
goods are of entirely different descriptive properties. 

In his decision, after pointing out that it had been repeatedly 


held that the adoption and use of a trade-mark upon one class 
of goods does not prevent its use by another on articles of different 
descriptive properties, the Assistant Commissioner said: 


“That windmills and liquid fuel burning devices have not the same 
general and essential characteristics, and are incapable of being applied 
to the same general use, is obvious. The goods belong to entirely different 
arts, and are separately classified by this office. 

“And the fact, assuming it to be a fact, that the opposer originated 
the mark ‘Oil-O-Matic’ does not prevent the appropriation and use of 
said mark by others on merchandise of different descriptive properties.” 


With respect to applicant’s corporate name, he said: 


“The opposer’s corporate name was not pleaded in opposition to the 
applicant’s right to the registration of the mark in issue and was not con- 
sidered by the acting Examiner of Interferences in his decision. This 
constitutes a new ground of opposition, and is not properly before me 
for decision.” ” 


* Blue Jay Mfg. Co. v. Philip Miller, 151 M. D. 278, July 19, 1926. 
” Williams Oil-O-Matic Heating Corp. v. The Butler Company, 151 
M. D. 268, July 12, 1926. 
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Non-conflicting Marks 


Moore, A. C.: Held that the prior use by Edgar-Morgan 
Company of the representation of a mule’s head, accompanied by 
the words “Old Beck’ as a trade-mark for stock food and the 
registration separately of the words and the picture, constitute 
no grounds for cancelling the registration obtained by Embry E. 
Anderson of a trade-mark for oats, consisting of the representa- 
tion of an animal’s head, which might be the head of a mule or 
the head of a horse, accompanied by the word “Creamo.” 

The grounds of the decision are that the marks are not de- 
ceptively similar and the goods are not of the same descriptive 
properties. 


With respect to the marks, the Assistant Commissioner said: 


“The petitioner’s trade-mark as adopted and used by the Edgar- 
Morgan Company, according to the testimony of its president, comprises 
as a salient and dominant feature thereof the name ‘Old Beck’; and 
Anderson’s trade-mark comprises as a salient and dominant feature thereof 
the word ‘Creamo.’ It appears from the testimony of John B. Edgar, 
the stock food with which his mark is associated is known by his customers 
and is ordered by the name ‘Old Beck’; and it seems to be equally true 
that the Anderson stock food is known by the trade-mark ‘Creamo.’ Cer- 
tainly, the composite mark of Anderson in which the word ‘Creamo’ con- 
stitutes a salient and dominant feature could not be confused with a 
trade-mark such as used by the Edgar-Morgan Company on its stock 
food, of which ‘Old Beck’ constitutes a salient and dominant feature.” 


With respect to the goods, he said: 


“Anderson’s goods, consisting of oats, certainly have not the same 
descriptive properties as a composition stock food made according to the 
Edgar-Morgan Company formula and composed of cracked corn, crimped 
oats, alfalfa meal and molasses, proportioned according to said formula. 
The fact that the two belong to the same class of goods is no evidence 
that they have the same descriptive properties. The decision in France 
Milling Co. v. Washburn-Crosby Co., 15 T. M. Rep. 185, 348 O. G. 269, 
is regarded as applicable to the instant case. If ‘pancake flour’ and 
‘straight wheat flour’ have not the same descriptive properties, it seems 
clear that oats have not the same descriptive properties as the petitioner’s 
composition stock food.” ™ 


™ Edgar-Morgan Company v. Embry E. Anderson, 151 M. D. 270, 
July 15, 1926. 
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CoRRECTION 


We are indebted to a subscriber for calling our attention to 
an error which appeared in the report of the last case found on 
page 366 of our July issue [16 T. M. Rep. 366]. The case cited 
should read as follows: 


Related Goods 


The application to register a trade-mark for ginger ale was 
opposed by the owner of a trade-mark consisting of the same name, 
the goods being beverage cordial and tonic, eighteen per cent. 
alcohol. 

The eighteenth amendment to the Constitution and the laws 
for its enforcement relating to the subject of prohibition, have 
compelled transition from the production and sale of alcoholic 
beverages to non-alcoholic beverages, which calls for liberal pro- 


tection of trade-mark rights affected by this enforced change. 


Ginger ale, which frequently contains alcohol, is within the 
legitimate expansion of business of tonic wine. The opposition 
should not be dismissed on motion.'” 


% La Societa Dubonnet v. The Dubonnet Company, 143 M. D. 141, 
December 1, 1922. 








